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 1.  TIME:  9:00   CASE#: MSC14-01254 
CASE NAME: RACHAIAH VS. INFLECTIVE 
HEARING ON MOTION TO CONFIRM ARBITRATION AWARD 
FILED BY SATISH RACHAIAH 
* TENTATIVE RULING: * 
 
Continued to 5/2/19 at 9:00 a.m. D33. 

  

 2.  TIME:  9:00   CASE#: MSC14-01254 
CASE NAME: RACHAIAH VS. INFLECTIVE 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Continued to 5/2/19 at 9:00 a.m. D33. 

  

 3.  TIME:  9:00   CASE#: MSC15-01138 
CASE NAME: HOOSHMAND VS. MAHONEY 
HEARING ON MOTION FOR SUMMARY ADJUDICATION OF DEFENSES RELATED TO 
EASEMENT  /  FILED BY MARK HOOSHMAND 
* TENTATIVE RULING: * 
 
Vacated.  

 

  

 4.  TIME:  9:00   CASE#: MSC15-01138 
CASE NAME: HOOSHMAND VS. MAHONEY 
HEARING ON MOTION FOR SUMMARY ADJUDICATION OF ISSUES 
FILED BY DAVID MAHONEY, ELOISA MAHONEY 
* TENTATIVE RULING: * 
 
Vacated.  
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 5.  TIME:  9:00   CASE#: MSC15-01138 
CASE NAME: HOOSHMAND VS. MAHONEY 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY MARK HOOSHMAND 
* TENTATIVE RULING: * 
 
Vacated.  

 

  

 6.  TIME:  9:00   CASE#: MSC16-01144 
CASE NAME: OWENS VS. BURNS 
HEARING ON MOTION TO SET ASIDE DEFAULT JUDGMENT 
FILED BY DOROTHY BURNS 
* TENTATIVE RULING: * 
 
Vacated per fax of counsel. 
 

  

 7.  TIME:  9:00   CASE#: MSC17-00018 
CASE NAME: TEJEDA VS. BLACKHAWK 
HEARING ON MOTION TO BIFURCATE 
FILED BY TIMOTHY McGRANE, et al. 
* TENTATIVE RULING: * 
 
        Defendants Timothy McGrane and Behring Global Education Foundation’s Motion to 
Bifurcate is denied. 
 
         Defendants bring this motion to bifurcate the trial so that the issues of liability are tried 
separately from the damages issues.  Defendants argue the jury trial will have two distinct 
categories of evidence: complex liability claims and complex personal injury/damages claims.  
Defendants argue that substantial time, effort, and money will be saved if the trial is bifurcated.  
Cal. Code of Civil Procedure § 598 authorizes the bifurcation of issues.  It provides in pertinent 
part: 

The court may, when the convenience of witnesses, the ends of justice, or the 
economy and efficiency of handling the litigation would be promoted thereby, on 
motion of a party, after notice and hearing, make an order, no later than the close 
of pretrial conference in cases in which such pretrial conference is to be held, or, 
in other cases, no later than 30 days before the trial date, that the trial of any 
issue or any part thereof shall precede the trial of any other issue or any part 
thereof in the case…. 
 
Also, CCP § 1048(b) provides:  

 
(b) The court, in furtherance of convenience or to avoid prejudice, or when 
separate trials will be conducive to expedition and economy, may order a 
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separate trial… of any separate issue or of any number of causes of action or 
issues…  

 
 Moreover, Evidence Code section 320 provides, "[e]xcept as otherwise provided by law, the 
court in its discretion shall regulate the order of proof." (Grappo v. Coventry Fin. Corp. (1991) 
235 Cal.App.3d 496, 504.)      
 
   “Under these provisions, trial courts have broad discretion to determine the order of 
proof in the interests of judicial economy. [Citation.]” (Grappo v. Coventry Fin. Corp. (1991) 235 
Cal.App.3d 496, 504.) So, granting or denying a motion for separate trials lies within the trial 
court's sound discretion.  
 
   Defendants have argued the complexities of the liability issues and the complexities of 
the separate and distinct issue of damages tip the scale in favor of bifurcation.  Defendants’ 
arguments have not persuaded the Court, in this case, that bifurcating the liability and damages 
will promote the ends of justice or judicial economy.  The objective of CCP § 598 is avoidance of 
the waste of time and money caused by the unnecessary trial of damage questions in cases 
where the liability issue is resolved against the plaintiff. (Horton v. Jones (1972) 26 Cal.App.3d 
952, 954-955.) The Court notes that this motion was filed before the hearing on Defendants’ 
motion for summary judgment/adjudication. The liability portion of Plaintiffs’ case survived.   
 
           It does not appear to the court that either the liability or the damages issues in this case 
are exceptionally complex. The facts of the incident are relatively straight forward. While there 
will be time spent on witness testimony related to the relative fault of Defendant, Plaintiff and 
Plaintiff’s employer, it should not be significant. Although Plaintiff has suffered significant 
injuries, there is nothing unusual about them such that an inordinate amount of court time will 
need to be devoted to the damages part of the case. Under the circumstances, bifurcation is not 
warranted.   
 

  

 8.  TIME:  9:00   CASE#: MSC17-00404 
CASE NAME: PATEL VS. SIROTT 
HEARING ON MOTION TO QUASH DEPOSITION SUBPOENA DUCES TECUM 
FILED BY MATTHEW N. SIROTT, M.D., et al. 
* TENTATIVE RULING: * 
 
Granted. The documents sought through the third party subpoena consist of information that 

both “derives independent economic value, actual or potential, from not being generally known 

to the public or to other persons who can obtain economic value from its disclosure or use” and 

“is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.” 

CC §3426.1. Such information qualifies for trade secret/commercial information protection under 

CCP §2025.420(b)(13).   Plaintiffs have failed to make a “prima facie, particularized showing 

that the information sought is relevant and necessary to the proof of, or defense against, a 

material element of one or more causes of action presented in the case, and that it is 

reasonable to conclude that the information sought is essential to a fair resolution of the 

lawsuit.” Bridgestone/Firestone, Inc. v. Superior Court (1992) 7 Cal. App. 4th 1384, 1393.  The 
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court has thoroughly reviewed the 2nd Amended Complaint and it does not appear that the 

information sought is either relevant or necessary to the proof of any of the claims set forth 

therein.  

  

 9.  TIME:  9:00   CASE#: MSC17-00746 
CASE NAME: NADINE SHAHAN VS. SAFEWAY INC. 
HEARING ON MOTION TO COMPEL RESPONSES TO REQUEST FOR PRODUCTION 
FILED BY NADINE SHAHAN 
* TENTATIVE RULING: * 
 
Appear. 

 

  

10.  TIME:  9:00   CASE#: MSC17-01243 
CASE NAME: BAODING TIANWEI VS. NI 
HEARING ON MOTION FOR LEAVE TO AMEND 
FILED BY JERRY NI, et al. 
* TENTATIVE RULING: * 
 

Defendants Jerry Ni, Lai Zhen Liu, Diana Ni and Bo Ming Lin’s motion to file an amended 

answer is granted. Defendants shall file and serve their amended answer by April 25, 2019.  

Plaintiff’s opposition to this motion was combined with its opposition to the motion to 

compel joinder. Most of Plaintiff’s arguments are focused on whether joinder should be ordered, 

however, Plaintiff has argued that there was delay in bringing this motion. Generally, leave to 

amend a pleading is given unless there is unreasonable delay along with prejudice. (See, e.g. 

Magpali v. Farmers Group (1996) 48 Cal.App.4th 471, 487.) There was clearly delay here. 

Defendants filed their answer in this case in September 2017. By that time they should have 

been aware of this deed of trust and the need to add HYJQ as a party. Yet, Defendants waited 

over a year to bring this motion. That being said, there is no prejudice. No trial date has been 

set and there is no evidence of prejudice to Plaintiff. 
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11.  TIME:  9:00   CASE#: MSC17-01243 
CASE NAME: BAODING TIANWEI VS. NI 
HEARING ON MOTION TO COMPEL JOINDER 
FILED BY JERRY NI, et al. 
* TENTATIVE RULING: * 
 

Defendants Jerry Ni, Lai Zhen Liu, Diana Ni and Bo Ming Lin’s motion to compel joinder 

is granted. Hua Yue Jin Quan Oil and Energy Technology Development Co., Ltd. (“HYJQ”) shall 

be added as a defendant in this case. Plaintiff shall file either an amended complaint or an 

amendment to the complaint that adds HYJQ as a defendant by May 2, 2019. Plaintiff shall then 

serve HYJQ with the summons and complaint.  

In their first cause of action, Plaintiff alleges that a $6.5 million deed of trust on the Quail 

Walk Court property is a fraudulent transfer. (Comp. ¶22.) Plaintiff alleges that this deed of trust 

is void and seek a determination from this Court as to that fact. (Comp. ¶23 and Prayer for 

Relief 1.) Plaintiff did not sue the holder of this deed of trust, which has been identified as HYJQ. 

(See, Chang Dec. Ex. B.) Defendants have now moved to have HYJQ added as a party to this 

case pursuant to Code of Civil Procedure §389.  

Section 389(a) states that  “[a] person who is subject to service of process and whose 

joinder will not deprive the court of jurisdiction over the subject matter of the action shall be 

joined as a party in the action if (1) in his absence complete relief cannot be accorded among 

those already parties or (2) he claims an interest relating to the subject of the action and is so 

situated that the disposition of the action in his absence may (i) as a practical matter impair or 

impede his ability to protect that interest or (ii) leave any of the persons already parties subject 

to a substantial risk of incurring double, multiple, or otherwise inconsistent obligations by reason 

of his claimed interest. If he has not been so joined, the court shall order that he be made a 

party.” (See also, Bianka M. v. Superior Court (2018) 5 Cal.5th 1004, 1018-19 [discussing 

section 389].)  

Here, the Court cannot grant Plaintiff’s request for relief without involving the holder of 

the deed of trust in the lawsuit. Thus, subsection (a)(1) has been met. In addition, HYJQ, as the 

holder of the deed of trust, would have an interest in this lawsuit, which seeks to declare that 

deed of trust void. Finally, as a practical matter, proceeding with this lawsuit without include 

HYJQ would impair or impeded its ability to protect its interest in its deed of trust. Thus, HYJQ is 

a necessary party under both section 389(a)(1) and (a)(2). 

In opposing this motion, Plaintiff argues that this Court previously determined that HYJQ 

was related to the Ni family and that the deed of trust is suspect. As Defendants point out, in the 

ruling on the motion to expunge, the Court made it clear that it was not making a final 

determination on the fraudulent conveyance issues.  

The opposition also argues that it is not clear if HYJQ, a Chinese company, will consent 

to join this case. The relevant question is not whether HYJQ consents to jurisdiction, but 
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whether this Court has jurisdiction over HYJQ in this case. The Court believes that it would have 

jurisdiction over HYJQ. (See, e.g. Buchanan v. Soto (2015) 241 Cal.App.4th 1353, 1363 [the 

court had specific jurisdiction over an individual who owned property in California that was the 

subject of fraudulent conveyance lawsuit].) In addition, if this Court cannot exercise jurisdiction 

over HYJQ then the next question is whether HYJQ is an indispensable party under section 

389(b). The parties may raise this issue in the future if it later turns out that this Court does not 

have jurisdiction over HYJQ.   

Finally, Plaintiff argues that it is not clear what discovery can be obtained from HYJQ. 

This is not a factor when deciding whether HYJQ is a necessary party to this litigation. 

 

  

12.  TIME:  9:00   CASE#: MSC17-01308 
CASE NAME: WELLS FARGO VS. CHIN 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY WELLS FARGO BANK, N.A. 
* TENTATIVE RULING: * 
 
Wells Fargo’s unopposed motion for summary judgment in this action for unpaid credit card debt 
is granted.  Wells Fargo is entitled to a judgment in the principal amount of $29,702.54, plus 
costs of suit.  Wells Fargo has requested costs of suit of $939.50, but has not filed a 
Memorandum of Costs yet to support that amount. 

  

13.  TIME:  9:00   CASE#: MSC17-02128 
CASE NAME: RIVERA VS. SCHMID 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY JESSE A. RIVERA 
* TENTATIVE RULING: * 
 
Vacated. 

  

14.  TIME:  9:00   CASE#: MSC18-00094 
CASE NAME: LOGAN VS. STEADFAST HILLTOP 
HEARING ON DEMURRER TO 3rd Amended COMPLAINT 
FILED BY STEADFAST HILLTOP COMMONS LP 
* TENTATIVE RULING: * 
 

Appear.  Defendant’s demurrer is overruled as to cause of action 3 and sustained 

without leave to amend as to causes of action 1, 2 and 4. Defendant shall file and serve 

its answer by May 9, 2019.  
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Defendant has brought this demurrer to each of Plaintiff’s causes of action in the 

Third Amended Complaint. Defendant argues that each claim fails to state a cause of action and 

is uncertain.  

Plaintiff opposes this demurrer with three separate filings. In those filings, he raises 

several arguments that can be addressed before reaching the merits of the demurrer.  

Plaintiff argues that Defendant failed to comply with California Rule of Court, Rule 

3.1320. The Court agrees that Defendant did not separately list each cause of action it was 

demurring to and specify the grounds as to each cause of action. However, the Court finds that 

the demurrer and accompanying memorandum were sufficiently clear to put Plaintiff on notice 

as to the reasons for the demurrer.  

Plaintiff also argues that Defendant did not submit evidence in support of its demurrer. A 

demurrer is based upon allegations in the complaint and not on evidence outside the complaint. 

Plaintiff also appears to raise several arguments that may be applicable to a motion for 

summary judgment or adjudication where evidence outside the complaint can be considered, 

but are not helpful in opposing a demurrer. 

Plaintiff also points out that the copy of the Third Amended Complaint attached to 

Defendant’s request for judicial notice is incomplete. When deciding this demurrer, the Court 

reviewed and considered the Third Amended Complaint on file in this case and not 

Defendant’s copy.  

Unruh (cause of action 1): 

Plaintiff first cause of action is based on violations of the Unruh Civil Rights Act. The Act 

requires that all persons be given “full and equal accommodations, advantages, facilities, 

privileges, or services in all business establishments of every kind whatsoever.” (Civil Code 

§51(b).) In order to state a claim under the Act, a plaintiff must show: (1) the defendant denied 

full and equal accommodations, advantages, facilities, privileges or services to plaintiff; (2) the 

substantial motivating reason for defendant’s conduct was because defendant thought plaintiff 

belonged to a certain group, including a group defined by sex, race, religion or medical 

condition; (3) that plaintiff was harmed; and (4) that defendant’s conduct was a substantial factor 

in causing plaintiff’s harm. (CACI no. 3060; see also, Civil Code §51.)  

Here, Plaintiff has not alleged facts that show that defendant denied full and equal 

accommodations, advantages, facilities, privileges or services to Plaintiff. In addition, the facts 

alleged do not show that Defendant engaged in its conduct because it thought Plaintiff belonged 

to a protected group. Therefore, Plaintiff has not alleged facts that would state a claim for 

violation of the Unruh Act. The demurrer to this cause of action is sustained.  
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Fraud (cause of action 2): 

Plaintiff’s second claim is for fraud. “The elements of fraud that will give rise to a tort 

action for deceit are: ‘ “(a) misrepresentation (false representation, concealment, or 

nondisclosure); (b) knowledge of falsity (or ‘scienter’); (c) intent to defraud, i.e., to induce 

reliance; (d) justifiable reliance; and (e) resulting damage.” ’ [Citations.]” (Engalla v. Permanente 

Medical Group, Inc. (1997) 15 Cal.4th 951, 974.) A claim based upon Civil Code §1711 allows a 

plaintiff to state a claim for fraud based upon statements made to the public or a particular class 

of persons even if the statements were not made directly to the Plaintiff.  

The problem here is that the complaint does not allege facts to support a claim for fraud 

whether or not the claim is based upon section 1711. Plaintiff has not alleged facts showing that 

Plaintiff relied on any statements made by Defendant and was thereafter harmed by that 

reliance. Without these facts, Plaintiff cannot state a claim for fraud. The demurrer to this cause 

of action is sustained.  

Defamation (cause of action 3): 

Here, Plaintiff has alleged a claim for defamation. The elements for defamation are: (1) a 

publication that is (2) false, (3) defamatory, (4) unprivileged, and (5) has a natural tendency to 

injure or causes special damage. (Taus v. Loftus (2007) 40 Cal.4th 683, 720; see also, Smith v. 

Maldonado (1999) 72 Cal.App.4th 637, 645.) Libel is a type of defamation that requires “a false 

and unprivileged publication by writing, printing, picture, effigy, or other fixed representation to 

the eye, which exposes any person to hatred, contempt, ridicule, or obloquy, or which causes 

him to be shunned or avoided, or which has a tendency to injure him in his occupation.” (Civ. 

Code §§ 44 and 45.) When alleged defamatory statements are “ambiguous, the plaintiff must 

also allege the extrinsic circumstances which show the third person reasonably understood it in 

its derogatory sense (the inducement.” (Smith, supra, 72 Cal.App.4th at 646.) 

Plaintiff has alleged that with the “Statement of Deposit Accounting” Defendant created a 

“fake-false $144.06 debt”. (TAC p.6.) Plaintiff alleges that Defendant published this false-debt to 

“the three major credit bureaus”. (TAC p.8.) Plaintiff also alleges that the credit bureaus saw the 

statements by Defendant and this defamed Plaintiff’s credit score. (TAC p.8.) These facts are 

sufficient for the Court to find that the “Statement of Deposit Accounting” is defamatory and that 

Defendant published the Statement of Deposit Accounting to third parties. The demurrer to this 

cause of action is overruled.  

Intentional Infliction of Emotional Distress (cause of action 4): 

Plaintiff’s fourth claim is for intentional infliction of emotional distress. “A cause of action 

for intentional infliction of emotional distress exists when there is (1) extreme and outrageous 

conduct by the defendant with the intention of causing, or reckless disregard of the probability of 

causing, emotional distress; (2) the plaintiff's suffering severe or extreme emotional distress; 

and (3) actual and proximate causation of the emotional distress by the defendant's outrageous 
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conduct. A defendant's conduct is outrageous when it is so extreme as to exceed all bounds of 

that usually tolerated in a civilized community.”(Hughes v. Pair (2009) 46 Cal.4th 1035, 1050-

1051 (internal citations and quotations omitted).) 

Plaintiff’s claim for emotional distress is based on allegations that Defendants reported a 

false debt to the credit bureau agencies and that the Defendant and National Credit Systems 

tried to collect on the alleged false debt. Assuming these facts as true, they do not show that 

Defendant’s conduct was sufficiently extreme and outrageous to support a claim for intentional 

infliction of emotional distress. The demurrer to this cause of action is sustained.  

Uncertainty 

Defendant argues that the complaint is so uncertain that it cannot respond to it. The 

Court finds that the defamation claim in cause of action 3 is not so uncertain that Defendant 

cannot respond to it. Defendants may obtain additional information about this cause of action 

through the discovery process.  

Since the Court finds that Plaintiff has not alleged facts to state in cause of action 1, 2 

and 4, the Court need not respond to the uncertainty argument for those claims.  

Leave to Amend 

This is the third time that Defendants have challenged Plaintiff’s complaint. Plaintiff has 

been given sufficient opportunities to amend his complaint. Therefore, the Court will not give 

Plaintiff leave to amend. 

 

  

15.  TIME:  9:00   CASE#: MSC18-01755 
CASE NAME: ROBERT MCDONALD VS. KRISTINA KARKANAN 
HEARING ON APPLICATION TO APPEAR PRO HAC VICE  (Atty. G. KEVIN BUCHANAN) 
FILED BY MURALI R. NAIR, et al. 
* TENTATIVE RULING: * 
 
Appear. 

 

  

16.  TIME:  9:00   CASE#: MSC18-02094 
CASE NAME: TORRES VS. CONTRA COSTA COUNTY 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 
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17.  TIME:  9:00   CASE#: MSC18-02094 
CASE NAME: TORRES VS. CONTRA COSTA COUNTY 
HEARING ON MOTION FOR PLAINTIFF’S PRO-PER STATUS TO BE ACKNOWLEDGED 
FILED BY MARIO TORRES 
* TENTATIVE RULING: * 
 
Appear. 

 

  

18.  TIME:  9:00   CASE#: MSC18-02094 
CASE NAME: TORRES VS. CONTRA COSTA COUNTY 
HEARING ON MOTION FOR EXTENSION OF TIME 
FILED BY MARIO TORRES 
* TENTATIVE RULING: * 
 
Appear. 

 

  

19.  TIME:  9:00   CASE#: MSN18-1346 
CASE NAME: DIVINCENT VS. McMULLEN 
HEARING ON MOTION TO SET ASIDE DEFAULT & DEFAULT JUDGMENT 
FILED BY CHRISTOPHER DEREK McMULLEN 
* TENTATIVE RULING: * 
 

Respondent, Christopher McMullen, moves to set aside the default and default judgment 
in this proceeding to compel arbitration, and to quash service of summons.  The motion to set 
aside the default and default judgment is granted under CCP § 473 (b) and (d).  Plaintiff 
requested an order permitting service by publication and then obtained a default sooner than 
permitted under that statutory scheme.  (See Gov’t C. § 6064 and CCP § 412.20 (a)(3) (total of 
58 days necessary from first date of publication.)  Further, petitioner’s counsel should at least 
have asked respondent’s known attorney whether the attorney would accept service of the 
petition, and advised the attorney that petitioner had filed the petition and was intending to take 
respondent’s default.  (See Smith v. Los Angeles Bookbinders Union (1955) 133 Cal.App.2d 
486, 500, overruled on other grounds in MacLeod v. Tribune Publishing Co. (1959) 52 Cal.2d 
536 (“There is no statutory or rule requirement that the plaintiff's attorney notify the defendant's 
attorney (if known) that he intends to take a default. But failure to do so will usually be a 
sufficient ground for setting the default aside on motion under C.C.P. 473”); Robinson v. Varela 
(1977) 67 Cal.App.3d 611, 615-616; see Local Rule 2.120 (g).) 

 
However, the petition to quash service of the summons is denied.  Service was valid, 

pursuant to the court’s order.  (See Frey & Horgan Corp. v. Superior Court of San Francisco 
(1936) 5 Cal.2d 401, 404-405.) 

 
Further, “[S]trict compliance with the code's provisions for service of process is not 

required. . . . the provisions of the [service of process] law . . . “should be liberally construed to 
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effectuate service and uphold the jurisdiction of the court if actual notice has been received by 
the defendant, and in the last analysis the question of service should be resolved by considering 
each situation from a practical standpoint.’”  (Ramos v. Homeward Residential, Inc. (2014) 223 
Cal.App.4th 1434, 1442; Pasadena Medi-Center Associates v. Superior Court of Los Angeles 
County (1973) 9 Cal. 3d 773, 778.)   Respondent has actual notice of this proceeding now and 
has made a general appearance by asking for monetary relief and by not clearly delineating his 
appearance as special.  (See CCP § 418.10 (e)(3) and§ 410.10, Judicial Council Comment 
(bases of jurisdiction include “consent” and “appearance”); People v. Williams (1987) 194 
Cal.App.3d 124, 129; Carpenter v. Mohammed (1964) 227 Cal.App.2d 584, 585-586.)   
 

Respondent shall file a response to the petition, in the form attached in amended 
Exhibit 16 to the Declaration of Kim O. Dincel, along with any supporting Memorandum of 
Points and Authorities on or before May 2, 2019.   Petitioner may file a Reply Brief on or before 
May 9, 2019.  

 
The hearing on the Petition to compel arbitration shall be heard on May 16, 2019 at 9 

a.m. in this Department. 
 
The court defers any ruling on defendant’s request for attorney’s fees under CCP § 473 

(c)(1)(C) until the hearing on May 16, 2019.  The court expects more communication and 
cooperation between the parties.  The contract is clear about what is supposed to occur here.  
The parties are required to mediate their dispute and then proceed to arbitration only if the 
mediation is unsuccessful.  (See ¶ 26 A. and B. of the Contract.)  The mediation requirement is 
not dependent upon the participation of a non-broker third party, but if he is willing to participate 
the court sees no reason to exclude him under the circumstances present in this case. 

  

20.  TIME:  9:00   CASE#: MSN19-0288 
CASE NAME: ESTATE OF JOHN GONZALES-MADRID 
HEARING ON PETITION TO VACATE BINDING FEE ARBITRATION AWARD 
FILED BY ESTATE OF JOHN E. GONZALES-MADRID 
* TENTATIVE RULING: * 
 
 The Court rules as follows on the petition to vacate, filed by the Estate of John E. 
Gonzales-Madrid (“the Estate”).  The Court deems the petition to have been filed by Virginia 
Gonzales, in her capacity as administrator.  (See, companion case No. N19-0388.)  The petition 
is opposed by Frances Cornell, formerly known as Frances C. Rasimus (“Client”). 
 
 The Estate’s petition is denied.  The Estate argues that the arbitration award should be 
vacated because the arbitrators “exceeded their powers.”  (Code Civ. Proc., § 1286.2, subd. 
(a)(4).)  The Court finds that this argument lacks merit. 
 
 A. Subject Matter Jurisdiction. 
 
 As is further discussed in Parts D and E below, the Estate cites no legal authority 
supporting the proposition that the defenses it asserts — res judicata and waiver — rise to the 
level of affecting subject matter jurisdiction.  The Court finds that the arbitration panel had 
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subject matter jurisdiction over the parties’ attorney-client fee dispute pursuant to the Mandatory 
Fee Arbitration Act (“MFAA”.)  This jurisdiction was conferred by statute.  (Bus. & Prof. Code, 
§ 6200 et seq.  Compare, Nat'l Union Fire Ins. Co. v. Stites Prof. Law Corp. (1991) 235 
Cal.App.3d 1718, 1726-28 [no subject matter jurisdiction where insurer — not client – initiated 
MFAA arbitration].)  The arbitrators had statutory jurisdiction to determine the merits of Client’s 
claim for attorney fees, and of the Estate’s defenses to that claim. 
 
 The Estate also fails to acknowledge established California law holding that the subject 
matter jurisdiction of an MFAA arbitration can be augmented by stipulation.  (See, Glassman v. 
McNab (2003) 112 Cal.App.4th 1593, 1600-02.)  As is discussed below, the Estate stipulated to 
arbitrate the parties’ attorney-client fee dispute by filing the attorney reply with knowledge of 
the civil action, by participating in the arbitration proceeding for 18 months without objection, 
and by submitting to the arbitrators for decision the affirmative defenses of res judicata and 
waiver.  (See, Glasssman, supra, 112 Cal.App.4th at 1600 [the Stites decision was 
distinguishable because “[t]he attorney in that case did not participate in the arbitration, and thus 
the court in Stites examined the limits of the arbitrators’ jurisdiction, solely as conferred by 
section 6200 et seq.”].)  Had there been any problem with subject matter jurisdiction (there was 
not), the Estate itself would have cured that problem through its own conduct. 
 
 B. Public Policy. 
 
 The Estate argues that the arbitration award should be vacated based on public policy 
grounds.  The Court finds that this argument lacks merit.  The decisions cited by the Estate 
concerning the public policy issue are not on point. 
 
 There is nothing inherently improper about arbitrating those claims that are arbitrable 
and litigating those claims that are not.  This frequently happens when one side brings a motion 
to compel arbitration.  (See, Code Civ. Proc., § 1281.2 [second-to-last paragraph].)  There is a 
strong public policy favoring arbitration in general, and the MFAA obviously evidences a more 
specific public policy that clients have a relatively inexpensive and quick forum for resolving 
attorney-client fee disputes.  (See also, Bus. & Prof. Code, § 6201, subd. (e) [parties can 
stipulate to pursue an MFAA fee arbitration despite the client’s filing of a civil action].) 
 
 As is further discussed below, what happened here is simply that Client’s counsel failed 
to document the parties’ mutual understanding concerning how matters would proceed in a 
manner that would have created a cleaner record.  For example, counsel could have dismissed 
the Second Cause of Action in the civil action, without prejudice, before making the section 998 
offer; counsel could have included language within the offer expressly referencing the fact that 
the fee arbitration was still proceeding; or counsel could have delayed the entry of a final 
judgment until after the arbitration and then incorporated the fee award into the judgment.  
The failure to adopt one of these options created the procedural awkwardness that the Estate 
now seeks to exploit, but that awkwardness does not rise to the level of a public policy violation. 
 
 C. The Parties’ Arbitration Agreement. 
 
 The Court frankly does not understand the Estate’s argument that the arbitrators 
somehow exceeded their powers by determining that they had subject matter jurisdiction over 
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the attorney-client fee dispute.  The threshold issue for any tribunal is to determine whether it 
has subject matter jurisdiction over a dispute submitted to it. 
 

Of course, the arbitrators’ implied finding that they did have subject matter jurisdiction is 
subject to judicial review.  (See, Nat'l Union, supra, 235 Cal.App.3d 1723-24.)  But that does not 
mean that the finding exceeded the arbitrators’ powers. 

 
A second problem with the Estate’s argument is that the finding the Estate refers to is 

not the implied finding of subject matter jurisdiction, but the express findings on the non-
jurisdictional affirmative defenses of res judicata and waiver.  The Estate presented those 
defenses to the arbitrators for decision by means of its motion to dismiss, and the arbitrators 
were required to determine the merits of those defenses in order to determine whether to award 
Client attorney fees. 

 
Finally, the Estate’s decision to submit its res judicata and waiver defenses to the 

arbitrator cured any problem with the scope of the arbitration agreement.  (See, Kelly Sutherlin 
McLeod Architecture, Inc. v. Schneickert (2011) 194 Cal.App.4th 519, 529 [“[t]he parties may 
submit for decision issues they were not contractually compelled to submit to arbitration” — 
citation and internal quotation marks omitted].) 
 
 D. Res Judicata. 
 
 The arbitrators found that the Estate had waived its right to assert its defense of 
res judicata: 
 

The panel first addressed the Respondent’s pending Motion to Dismiss, which it 
denied on the grounds that it was untimely, having been served ten days before 
the assigned arbitration date.  The Panel reported the decision of the Program 
Chair that Respondent waived its right to dismiss the fee arbitration, when it filed 
its Attorney Response to Fee Arbitration Request after notice of the Applicant’s 
filing of a civil action and notice of stay of same pending fee arbitration.  The 
Panel determined that Respondent was estopped through conduct to assert res 
judicata as grounds for dismissal of Appellant’s reserved claims relative to 
Attorney’s performance under the written fee agreement.  [Emphasis added.] 
 

(Petition, Exh. “M”, p. 4.  See, Barragan v. Banco BCH (1986) 188 Cal.App.3d 283, 296 
[“res judicata is an affirmative defense that may be waived and a defendant's conduct in prior 
proceedings may preclude assertion of the defense”].  See also, Hamilton v. Asbestos Corp. 
(2000) 22 Cal.4th 1127, 1146-47 [“even if we were to assume the latter filing violated the rule 
against splitting a cause of action, Asbestos Corporation would be deemed to have waived the 
defense”].)  Whether the arbitrators’ finding on the issue of waiver was correct is not relevant to 
the Estate’s petition; arbitrators do not exceed their powers by merely making an error of fact or 
law.  (See, Moncharsh v. Heily & Blase (1992) 3 Cal.4th 1, 28.) 
 
 E. Waiver. 
 
 The arbitrators found that the Estate had waived its right to assert its defense related to 
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the filing of the civil action, which was based on section 6201 of the Business and Professions 
Code, subdivision (d).  The arbitrators based this finding on two grounds: 
 

[1]  The panel first addressed the Respondent’s pending Motion to Dismiss, 
which it denied on the grounds that it was untimely, having been served ten days 
before the assigned arbitration date.  [2]  The Panel reported the decision of the 
Program Chair that Respondent waived its right to dismiss the fee arbitration, 
when it filed its Attorney Response to Fee Arbitration Request after notice of the 
Applicant’s filing of a civil action and notice of stay of same pending fee 
arbitration.  [Emphasis and bracketed numbers added.]  The Panel determined 
that Respondent was estopped through conduct to assert res judicata as grounds 
for dismissal of Appellant’s reserved claims relative to Attorney’s performance 
under the written fee agreement. 
 

(Petition, Exh. “M”, p. 4.)  The Estate offers no legal authority supporting the proposition that 
either of these two findings exceeded the arbitrators’ powers. 
   
 With regard to the first ground, waiver is an affirmative defense that itself may be waived 
if it is not timely asserted.  (See, Mission Housing Development Co. v. City & County of San 
Francisco (1997) 59 Cal.App.4th 55, 75.) [“the City did not plead either waiver or estoppel as an 
affirmative defense in its answer [and] may not now rely on those defenses”].)  The Court notes 
that the Estate did not even raise the statutory waiver issue in its opening memorandum 
submitted to the arbitrators; waiver was raised only as a brief afterthought in the reply letter 
brief, submitted six days before the arbitration.  (Petition, Exhibit “L”.)  And in any event, whether 
the arbitrators’ finding on the issue of waiver was correct is not relevant, for the reason stated 
above; arbitrators do not exceed their powers by making an error of fact or law. 
 

With regard to the second ground, the attorney reply agreeing to binding arbitration 
satisfies the statutory provision for stipulating to set aside a waiver, as the arbitrators expressly 
found.  (Petition, Exhs. “E” and “F”.  See, Bus. & Prof. Code, § 6201, subd. (e).)  How could the 
reply be construed otherwise, given the Estate’s knowledge of the then-pending civil action?  
Further, the Estate also impliedly stipulated to set aside the statutory waiver by failing to object 
to the arbitration proceeding for 18 months after it agreed to binding arbitration.  And in any 
event, whether the arbitrators’ finding on the existence of a stipulation to set aside the statutory 
waiver was correct is not relevant, for the reason stated above; arbitrators do not exceed their 
powers by making an error of fact or law. 

 
 The Juodakis decision cited by the Estate is distinguishable.  (See, Juodakis v. Wolfrum 
(1986) 177 Cal.App.3d 587.)  In that decision, there was no finding by the arbitrator that the 
attorney had waived the defense of statutory waiver.  Further, there was no issue concerning 
whether the attorney had stipulated, in writing or impliedly by conduct, to set aside the waiver.  
(Id., at 593.) 
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21.  TIME:  9:00   CASE#: MSN19-0388 
CASE NAME: CORNELL VS. ESTATE OF JOHN GONZALES-MADRID 
HEARING ON PETITION TO CONFIRM BINDING FEE ARBITRATION AWARD 
FILED BY FRANCES CORNELL 
* TENTATIVE RULING: * 
 
 The Court rules as follows on the petition to confirm arbitration award, brought by 
Frances Cornell, formerly known as Frances C. Rasimus (“Client”).  The petition is opposed by 
Virginia Gonzales, in her capacity as administrator of the Estate of John E. Gonzales-Madrid 
(“the Estate”). 
 
 The petition is granted, for the reasons stated in the Court’s ruling on the companion 
petition to vacate, No. N19-0288.  Client shall prepare a proposed money judgment embodying 
the arbitration award, and shall submit that proposed judgment to Ms. Gonzales for approval as 
to form.  The judgment shall be against Ms. Gonzales only in her representative capacity as 
administrator of the Estate, and not in her individual capacity. 

 

  

22.  TIME: 11:00   CASE#: MSC17-00954 
CASE NAME: GONZALEZ VS. MICHELBOOK 
SETTLEMENT CONFERENCE (SET BY JUDGE AUSTIN) 
* TENTATIVE RULING: * 
 
Appear. 

 

 

 
ADD-ONS 

 

23.  TIME:  9:02   CASE#: MSC19-00664 
CASE NAME: BERQUIST WOOD VS. BERQUIST 
HEARING ON ORDER TO SHOW CAUSE CONTEMPT 
* TENTATIVE RULING: * 
 
Appear. 

 

 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   33 
HEARING DATE:   04/18/19 

 
 

- 16 - 

24.  TIME:  9:01   CASE#: MSC18-01546 
CASE NAME: AC WASTE MANAGEMENT AUTHORITY  VS.  WASTE CONNECTIONS 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY ALAMEDA COUNTY WASTE MANAGEMENT AUTHORITY 
* TENTATIVE RULING: * 
 
Continued to May 2, 2019 at 9:00 am per stipulated fax request of counsel.  CMC set for 5/10/19 
at 8:30 a.m. in Dept. 33. 

 

 

25.  TIME:  9:00   CASE#: MSC18-00168 
CASE NAME: MAYON VS. BOSMAN 
HEARING ON DEMURRER TO 2ND AMENDED COMPLAINT 
FILED BY THE CITY OF ANTIOCH, FORREST EBBS 
* TENTATIVE RULING: * 
 
Overruled as moot; Plaintiffs have filed a Third Amended Complaint. 

 

 

 


